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PITTMAN, CHIEF JUSTICE, FOR THE COURT:
1.  The Court consolidated two gppedls regarding related products liability suits againg cigerette
manufacturers, didributors and retalers. Both suitswerefiled in the Forrest County Circuit Court by the
wrongful degth beneficiariesof WillieLavrenceMuse. Thefirg suit, No. 2001-CA-00334, wasdismissed
on the pleadings pursuant Miss. R. Civ. P. 12(c). The second suit, No. 2001-CA-01032, was dismissed

on the pleadings pursuant to Miss. R. Civ. P. 54(b).



2. Thereaetwoissuesongoped: First, did the court er in denying the plaintiffs mation for leave
to amend; Second, did the court e by holding thet the plaintiffs did not sate adam upon which rdief
could be granted. Finding no error, we afirm.

FACTS
18.  Willie Lavrence Muse smoked cigarettes from 1943 until he died from squamous cdl cardinoma
of the mouth on October 10, 1997.
4. OnNovember 30, 1998, Muse sdaughter, Chridine Lane (“Lane’), filed awrongful degth suit in
the Circuit Court of Forrest County againg severd manufacturers, digributors and retalers of dgarettes
(“Liggett”). Shetwice amended her complant: first on December 3, 1998, joining additiond defendants;
sscond, on December 4, 1998, adding Corddia Griffin as a plantiff.
1.  Fdlowing various procedurd and discovery requests, on September 12, 2000, Liggett filed a
moation for judgment on the pleadings pursuant Miss R. Civ. P. 12(c). Citing the Missssppi Product
Licbility Act (MPLA) codified in Miss. Code Ann. § 11-1-63 (2001), they argued that the daimsfailed
as amdter of law because the dleged injuries to Muse were caused by an inherent characteridic of
cigarettes which is a gengric agpect of the product that cannot be diminated without compromising the
product’s ussfulness or desrability, and that this aspect is recognized by the ordinary person with the
ordinary knowledge common to the community.
6.  Counsd for Laneordly contested themotion at ahearing on December 5, 2000. At thecondusion
of the hearing, counsd requested five days to submit a response to the court in opposition to Liggett's
moation, which hefailed to do. On December 18, 2000, thetrid judge granted the defendants motion and

entered ajudgment on the pleadings.



7. On December 28, 2000, counsd for Lanefiled both aMoation for Order to Alter or Amend and
aMation for Order Allowing Plantiffs to Amend. On January 31, 2001, a hearing was held on the
motions. On February 1, 2001, the trid court denied the motions on and dismissad the complaint. Lane
filed @ “ Second Amended Complaint” thet same day. The amended complaint filed after the dismissal
dleged, in addition to the dlegations contained in the previous complaint, thet the defendants congpired to
concedl the addictive neture of nicatine and any harmful effects of smoking.

8.  The second of the consolidated cases pardldsthe firsd. On October 9, 2001, Lane refiled the
amended complaint from February, but subdituting new defendants (“RIR”). Citing the previousdecison
of the trid court, RIR responded by filing moation for judgement on the pleadings based on theories of
collaterd estoppd and resjudicata. Following a hearing, thetrid judge granted the mationand dismissed
the matter.

STANDARD OF REVIEW

9.  Therearetwo Sandardsof review gpplicableto thisapped. Frgt, motionsfor leaveto amend are
within the discretion of thetrid court. A denid of mation for leave to amend is reviewed under the abuse

of discretion sandard and not reversad unless thetria court abused itsdiscretion. Frank v. Dore 635
$0.2d 1369, 1375 (Miss 1994) (dting Bournv. Tomlinson I nterest, I nc. 456 So.2d 747,749 (Miss.
1984); McDonald v. Holmes 595 So0.2d 434, 436 (Miss. 1992)).

110.  Second, the Court employs the broader de novo sandard in determining whether a circuit court
ered in grating a Rue 12(c) mation for judgment on the pleadings Hartford Cas. Ins. Co. v.
Halliburton Co., 826 S0.2d 1206, 1210 (Miss. 2001) (citing City of Tupelo v. Martin, 747 So.2d
822, 829 (Miss 1999)). A Rule 12(c) mation for judgment on the pleadings sarvesagmilar function to
the Rule 12(b)(6) mationto dismissfor fallureto gateadam uponwhich rdief canbegranted. 1d. Unlike

4



summay judgment, both Rule 12(b)(6) and Rule 12(c) are decided on the face of the pleadings done.
Hartford Cas. Ins. Co., 826 So.2d a 1210. Becausethe granting of ajudgment onthe pleadingsraises
aquestion of law, the de novo sandard gpplies. 1d.

DISCUSSION

l. DIDTHECIRCUIT JUDGE ERRINDENYING THEPLAINTIFFS
MOTION TO AMEND THEIR PLEADINGS.

11. Lane damsthat she hed aright to amend her complaint within 30 days after the fird dismissal.
CitingMiss R. Civ. P. 15(g), she arguesthat thetrid judgeimproperly deniedthisright. At thetimeof the
trid court's decison, Rule 15(a) sated, in part:
On suganing a mation to dismiss for falure to date a dam upon which rdief can be
granted, pursuant to Rule 12(b)(6), or for judgment on the pleadings, pursuant to Rule
12(c), thirty days leave to amend shdl be granted, provided matters outsde the pleadings
arenot presented & the hearing on the mation. Otherwise a party may amend hispleading
only by leave of court or upon written consant of the adverse party; leave shdll be fredy
given when judtice S0 requires
Miss. R. Civ. P. 15(a). The Court agrees, but notesthat onApril 17, 2003, Rule 15(a) wasamended by
replacing “thirty daysleave to amend shdl be granted” with "leave to amend shdl be granted when judtice
S0 requiires upon conditions and within time as determined by the court.”
112.  Recently, thisissue was congdered in Poindexter v. Southern United Fire Ins. Co., 838
So.2d 964 (Miss. 2003). Writing for aplurdity of the Court, Justice Cobb noted thet, unlike the federd

rule, our Rulel5(a) at thet time provided an absoluteright to amend. | d. & 970. The plurdity conduded
thet a denid of such right was an abuse of discretion. 1d. We adopt this view today. Therefore, in

accordancewithaplain reeding of therule, the Court rgectsthefutil ity exception to theformer absolute

right toamend. See Sligh v. First Nat'l Bank of Holmes County, 704 So.2d 1020, 1024 (Miss.

1997).



113. Intheingant case, following dismiss, Lane was entitled to 30 days leave to amend. However,
by January 31, 2001, Lane hed yet to file an amended complaint and when requested by the trid judge,
was unable submit acopy to thecourt. Theright to amend was automatic, and thereisno need to petition
the court for thirty days leave. Sligh v. First Nat’'| Bank of Holmes County, 704 So.2d at 1024.
Nevethdess, because shefaled to exerdse her right, the decison of trid court is affirmed.

Il. DID THE CIRCUIT COURT ERR INGRANTING
JUDGMENT ON THE PLEADINGS.

114.  Broadly spesking, the second issueiswhether the MPLA barsal suitsbased oninjuriesthat arise
out of the use tobacco products. Lane contends thet § 11-1-63 does not predlude al product liability
dams againg tobacco companies asamatter of law. Indeed, shearguesMPLA limitsdamsaisng out
of the use of undtered tobacco, but not those arigng out of the use of dtered tobacco. Lane dlegestha
meanufecturers defectively designed product led to Muse s cancer and that the defect isnat an “inherent
characteridtic” of tobacco, but rather isaresult of the intentiond mixing of toxic compounds

115.  Ligget submitsthet thetrid court’s decison was a proper gpplication of the lav. They contend
that the “defects dleged by the Lane are generic agpects of dgarettes that cannat be diminated without
subgantialy compromising the usefulness or desirability of the product and which are recognized by the
ordinary person with ordinary knowledge common to the community.” Moreover, Liggett arguesthat the
Legidature and the drafters of the Restatement of Torts 2d specificadly intended to limit tobacco reated
product ligbility dams

116. Genedly, to recover in a products lidhility action based on a design defect, plantiffs must prove
thet a the time the product left the contral of the manufecturer or dler: (1) the product was designed in

adefective manner; (2) the defective condition rendered the product unreasonably dangerousto the user



or consumer; and (3) the defective and unreasonably dangerous condition of the product wasthe proximete
cause of plantiff'sdameages  Bobly Marzine Harges An Evaluation of the Mississippi Products
liability Act of 1993, 63 Miss L.J. 697, 712 (1994) (pargphrasing Miss. Code Ann. 8§ 11-1-63
(1993)).

117. Misssdppi's products lighility law is based on Restatement (Second) of Torts § 402A. Horton
v. Am. Tobacco Co., 667 S0.2d 1289, 1295 (Miss. 1996) (citing Sperry-NewHolland v. Prestage,

617 S0.2d 248, 253-54 (Miss. 1993)(holding “ Section 402A is ill the law in Missssppi”). See also

Smith v. Mack Trucks, Inc., 819 So.2d 1258 (Miss. 2002).
118.  Section 11-1-63 dates, in pertinent part:

In any action for damages caused by a product except for commercid
damege to the product itsdf:

@ The manufacturer or sdler of the product shdl nat beligdleif thedamant doesnot
prove by the preponderance of the evidence that a the time the product Ift the
control of the manufacturer or Hler:

0] 1. The product was defective because it deviated in amaterid way
from the manufacturer'sspecifications or from otherwiseidenticd
units manufactured to the same manufacturing spedifications, or

2. The product was defective because it faled to contain adequete
wamings or indructions, or

3. The product was designed in a defective manner, or

4. The product breached an express warranty or faled to conform
to other express factud representations upon which the daimant
judtifiably relied in decting to use the product; and

(i) The defective condition rendered the product unreasonably dangerousto
the user or consumer; and

(i)  The defective and unreasonably dangerous condition of the product
proximetely caused the dameges for which recovery is sought.
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(b) A product is not defective in design or formulation if the harm for
which the claimant seeks to recover compensatory damages was
caused by aninherent characteristic of the product whichisageneric
aspect of the product that cannot be eliminated without substantially
compromising the product's usefulness or desirability and which is
recognized by the ordinary person with the ordinary knowledge
common to the community.

Miss Code Ann. § 11-1-63 (a)-(b) (2002) (emphasis added).! Section 11-1-63(b) incorporates the
principles of 8 402A. Prestage, 617 So0.2d at 254. Inthe pest, the Court has used the accompanying
comment, Spedficdly comment i, for guidance. 1d.; See also, Harges, supra a 713.
119. Comment i iscommonly known asthe “inherent characteridicsrule’ and dates

Unreasonably dangerous[)] The rule dated in this Section gpplies only where the
defective condition of the product makes it unreasonably dangerous to the
user or consumer. Many products cannat possbly be mede entirdy sfe for all
consumption, and any food or drug necessily invalves some risk of harm, if only from
over-consumption. Ordinary sugar isadeadly poisonto diabetics and cagtor il found use
under Mussolini as an ingrument of torture. That is not what is meant by "unressonably
dangerous' in this Section. The article sold must be dangerous to an extent
beyond that which would be contemplated by the ordinary consumer who
purchasesit, with the ordinary knowl edge common to the community astoits
characteristics. Good whiskey is not unressonebly dangerous merdy because it will
meke some people drunk, and is espedidly dangerous to dcohalics, but bad whiskey,
containing a dangerous amourt of fud all, is unreesonably dangerous Good tobaccois
not unreasonably dangerous merely because the effects of smoking may be
harmful; but tobacco containing something like marijuana may be
unreasonably danger ous. Goodbutter isnat unreasonably dangerousmerdy because,
if such bethe case, it depositscholesteral inthe arteriesand leadsto heart attacks, but bed
butter, contaminated with poisonous fish all, is unreasonably dangerous.

Restatement (Second) of Torts § 402A cmt. i (1965) (emphasis added).

1 Wenotethat the Legidature hassinceamended § 11-1-63. See H.B. 19, 2002 3rd Ex. Sesson
(Miss).



120. Sridly interpreted, 8 11-1-63 precludes dl product ligbility actions againgt tobacco companies.
The harm from tobacco use has been well documented, and dimingtion of the sources of the harm would
greatly reduce the desrability of cigarettes. The complaint filed by Lane dleges nothing to avoid the
limitations set forth in ether § 11-1-63 or the comment.

121.  Likewise theadoption of alaw based on 8 402A indicatesthat it wastheintent of the Legidature
to abate thelarge volume of tobacco litigation Spedficaly, thecomment Satesthat the effectsof amoking
do not render tobacco unreasonably dangerous. Although not adopted by the Legidature, the comment
isindructive

122.  Inagmilar case, Chief Jusice Hawkinsdiscussed the effect the“inherent characteridtics’ sandard
would have on future product ligbility daims arising out of the use of tobacco. Horton v. Am. Tobacco
Co., 667 So.2d 1289, 1293-98 (Miss. 1996)(Hawkins, C.J., concurring in part & dissenting in part).
With Presding Judice Prather and Jugtice Smith joining, Chief Judtice Hawkins dated that dl future
tobacco litigation based solely on productsliahility law will be governed by § 11-1-63 and dismissed via
Rule 12(b) or summary judgment. 1d. & 1297. (“The plaintiff’ sdamsinHorton duded suchafaeonly
because they preceded the enactment of 8 11-1-63.") 1d. He maintaned thet with the MPLA the
Legidaturesought tocurb*judicd excess’ and, diting variousauthorities, declared that when aperson buys
apefectly legd product, which he or she knowsis designed to do cartain things asdler cannot beliable
if the plaintiff isinjured because the product did precisdly that what it was designed to do. 1d. at 1296-97
(atations omitted). Additiondly, he noted that there was no distinction between “smoking” and tobacco.
Id. at 1297.

123.  Ligget rdies on a Ffth Circuit case from Texas In Sanchez, the Fifth Circuit hed that the

plantffs dams, dthough masked as RICO and fraud dams, were barred by the Texas Satute codifying
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8 402A. Sanchezv. Liggett & Myers, Inc., 187 F.3d 486, 491 (5" Cir. 1999). Finding dl dams
agand tobacco companies, or derivaivesthereof, barred by thesatute, the court uphd dthedidrict court’s
Rule 12(c) digmissd. 1d.

724.  For support, Lane only dtes Thomas v. R.J. Reynolds Tobacco Co., 11 F. Supp. 2d 850
(SD. Miss 1998). InThomas, thedidtrict court Sated thet it waspossi bl e theat aplantiff could etablish
acause of action agand the in-date defendantsin Sate courts by arguing thet cigarettes were defectivey
designed 0 as to render them unreasonably dangerous. 1d. at 850 (emphasisadded). Theinterpretation
of 8§ 11-1-63 was that plantiffs good a chance of recovering damagesiif they could prove both thet the
defendants manipulated the content of what should have been good tobacco and that the product was
Oefective. | d. at 851-53. Opting for adtricter condruction of § 11-1-63, this Court declinesto follow the
decison by the learned ditrict judge

125. Inthe indant case, the Court agrees with Liggett and the opinion by Chief Judtice Hawkins
“Section402A spedificaly datesthat there can be no productslighility bassd on smoking.” Horton, 667
So.2d a 1295 (Hawkins, C.J. concurringin part & dissantingin part). The Court findsthat the Legidature
intended to diminate productslighility damsstemming fromtobacco use. Strictly applying 8 11-1-63, the
Court finds thet Sate law definitively predudes this lavait.

126. Except for Thomas, Lane fals to provide any argument or support for this Court to hold
otherwise Liggett’sargument is well supported by the opinion of Chief Jugtice Hawkins and Sanchez.
As amatter of law, the dleged defects are inherent and are “recognized by the ordinary person with
ordinary knowledge common to the community.”

CONCLUSON
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127.  Weadopt theplurdity’ sview from Poindexter v. Southern United Fire I ns. Co. Falowing
thedigmisd, theplantiffshad aright to amend their complaint. However, during thethirty-day period, thar
falure to submit an amended complant alowed the period to lgpse
128.  Fndly, the dismissal was proper inlight of 8 11-1-63. Statelaw precludesdll tobacco casesthat
are based on products lidhility. For these reasons, the judgment of the dircuit court is affirmed.
129. AFFIRMED.

SMITH,P.J.,,WALLER, COBB, EASLEY AND CARLSON, JJ., CONCUR. DIAZ

AND GRAVES, JJ., DISSENT WITHOUT SEPARATE WRITTEN OPINION. McRAE,
P.J.,NOT PARTICIPATING.
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